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Introduction

During any period of active-duty deployments and Reserve/Guard mobilizations, there
will undoubtedly be many plaintiffs or defendants who are on active duty in the armed forces.
The good trial lawyer needs to know how to navigate the reefs and shoals of the single most
important law covering all aspects of litigation and military personnel, the Servicemembers Civil
Relief Act.

The Servicemembers Civil Relief Act (SCRA) took effect on December 19, 2003. It was
a complete revision of the statute known as “The Soldiers' and Sailors' Civil Relief Act,” or

SSCRA. Its most significant provisions for the trial lawyer deal with defaults and delays.

Who’s Covered?

Those who are serving in the armed forces — the Army, Navy, Air Force, Marine Corps
and Coast Guard — are covered by the statute. The SCRA also applies to members of the
Reserves when serving on active duty. In the past, the law applied to members of the National
Guard only if they were serving in a Title 10 status (as “federal servicemembers” rather than
pursuant to a call-up by the governor). Effective December 6, 2002, the law’s protections were
extended to members of the National Guard called to active duty for 30 days or more pursuant to

a contingency mission specified by the President or the Secretary of Defense.’



Default Issues
There are several provisions in the SCRA regarding the ability of a court or administrative
agency to enter an order to stay the proceedings. This is one of the central points in the SCRA -
the granting of a continuance which halts the case. The first such provision comes in the section
dealing with defaults.

50 U.S.C. App. 8§ 521 applies when the SM has made no appearance. When a judgment,
order or adverse ruling is sought against a party who has not made an appearance, it is the duty
of the court to determine whether that person is in the military. The SCRA states that either side
or the court may apply for information regarding military service to the Department of Defense
(DOD), which must issue a statement as to military service.”> The office within DoD to contact

for military verification information is

Defense Manpower Data Center
1600 Wilson Blvd., Suite 400
Attn: Military Verification
Arlington, VA 22209-2593
Telephone: 703-696-6762 or -5790
Fax: 703-696-4156

Alternatively, visit the Defense Manpower Data Center (DMDC) website for SCRA

inquiries, https://www.dmdc.osd.mil/appj/scra/welcome.xhtml and enter the individual’s last

name and Social Security number. These are mandatory entries; the form on the main page also
asks for a first name, middle initial, and date of birth (DOB), which will help with the search.
Further information is available in the “Help” section of the website. Here is what the web page

looks like:
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The only Official Department of Defense
Service Members Ci Relief Act (SCRA) website.

Information provided FREE of charge.
[60 USC Appx. §§ 501 et seq, as amended]

RN SCRA Single Record Request

Enter the individual's information below:
* Information is required

*SSN [ *Repeat SSN [
*Last Name [ *Last Name [
First Name 7 First Name 7
Middle Name [ Middle Name [
Birth Date (MM/DD/YYYY) [ Birth Date (MM/DD/YYYY) [
PSP Date Of Interest (MM/DD/YYYY) [

Acrobat Reader Default date of interest will be 04/24/2012

Responses fo your inquiries are based on the information entered and can fake up to 15 seconds after clicking "Look Up".

Privacy Notice

User Guide

To execute a report, fill in the requested data and then click on the “LookUp” button, which
will open up a second window containing the report generated by DMDC. If the individual is on
active duty, the report will show his or her branch of service and beginning date of active duty
status.

The website allows one to check the active duty status of a SM based on a specific date,
called the “Date of Interest.” This may be any date later than September 30, 1985. The default
Date of Interest is the current date. This is helpful if one needs to determine whether John Doe
was on active duty on June 1 of last year, even though he might not be on active duty today, to
see whether the SCRA applies to his failure to answer the complaint at that time and the

subsequent default judgment which was entered by the court. DMDC will check:



(1) The individual's active duty status on the Date of Interest;
(2) Whether the individual left active duty within 367 days preceding the Date of Interest;
(3) Whether the individual or his/her unit received notification to report for active duty on
the Date of Interest.
If DMDC does not have information as to whether the individual is on active duty, the
generated report will list only the supplied last name, first name, and middle initial (if supplied),
with the text:

Based on the information you have furnished, the DMDC does not possess any
information indicating that the individual is currently on active duty.

The report is signed by the DMDC Director. If the individual’s Social Security number is
unavailable, the requester may request by mail a manual search, using the DOB of the individual
instead of the SSN. You must send a stamped, self-addressed envelope with your mail request to

the DMDC at the address above in this case.

Getting a Stay
Where the SM has not entered an appearance, the SCRA requires a court to grant a stay of
at least 90 days when the applicant is in military service and --
a. the court decides that there may be a defense to the action, and such defense cannot
be presented in the absence of the SM, or
b. with the exercise of due diligence, counsel has been unable to contact the SM (or
otherwise determine if a meritorious defense exists).?
When the SM has actual notice of the proceeding, a similar mandatory 90-day stay
(minimum) of proceedings applies upon the request of the SM.* The conditions for a SM’s

obtaining a continuance (called a “stay of proceedings” in the Act) for 90 days or more are:



- Elements of a Valid 90-Day Stay Request -
Does the request contain...

« A statement as to how the SM’s current military duties materially affect
his ability to appear...

« and stating a date when the SM will be available to appear?

« A statement from the SM’s commanding officer stating that the SM’s
current military duty prevents appearance...

« and stating that military leave is not authorized for the SM at the time of
the statement?

There are no “technical requirements” for the request. It can be in an e-mail or a letter,
on an affidavit or the back of a cocktail napkin, in a phone call or through a Western Union
telegram. It does not have to be on “the appropriate court form” — after all, some of these
requests may be written while the SM is literally getting on the plane for a deployment at the
“Green Ramp” at Ft. Bragg, or from primitive conditions at Forward Operating Base Cobra. The
application does not have to be notarized, it doesn’t have to be witnessed, and it is not required to
have the court and case heading on the document (IF a document is used).’

An application for an additional stay may be made at the time of the original request or it
can be submitted to the court at a later date.® If the court refuses to grant an additional stay, then

the court must appoint counsel to represent the SM in the action or proceeding.’

TIPS FOR THE TRIAL LAWYER
Query: What is the appointed attorney supposed to do — tackle the entire representation of the

SM, whom she has never met, who is currently absent from the courtroom and who is likely



unavailable for even a phone call or a consultation if he is on some distant shore in harm’s way?

And, by the way, who pays for this? There are no answers in the statute.

An application for a stay does not constitute an appearance for jurisdictional purposes. Nor
does it constitute a waiver of any substantive or procedural defense (including a defense as to

lack of personal jurisdiction).?

Stay of Proceedings — The Practical and the Tactical

The court’s decision on whether or not to grant a delay must be based on the specific
reasons and military exigencies advanced by the SM’s lawyer who is requesting a stay. Here are
some practical pointers as to the stay provisions:

e A SMwho is a party, not a witness, in civil judicial proceedings may request and obtain a
stay of proceedings if the specified conditions above are met.

e The request for a stay can be a motion by the SM or on the court's own motion. It may
also be in the form of a communication from the SM, his commander or first sergeant, the
chaplain, his wife or his mother — anyone who has knowledge of the situation, so long as
the terms above for a request are met.

e After the initial “90-day stay” (actually, the statute states that this is for a minimum of 90
days and may be longer), the lawyer should allege and prove that the SM’s ability to
prosecute or defend is "materially affected" because of his or her active duty service if a
further stay is to be granted.

e Once the court makes this finding of material effect, the member is entitled to a stay for

such period as is necessary until the material effect is removed.



e Since courts are reluctant to grant long-term stays of proceedings, they can and should

require members to act in good faith and be diligent in their efforts to appear in court.

Some Sample Pre-SCRA Cases and the Motion for Stay

Aside from the initial 90-day stay, any additional stay will usually revolve around the
effect military service has on the member’s ability to participate in the preparation and trial of his
case. If a court finds there is a material effect on the ability to defend or participate in the
litigation, then the court must order a stay. If a stay is denied, the judge must make findings of
fact about lack of material effect and ensure that there is sufficient evidence in the record to
warrant a denial.

What is “material effect”? There is no one definition of this term. The court should
make a finding of "material effect” when specific facts show that a member's ability to prosecute
or defend a civil suit is impaired by military duties, such as inability to obtain leave to appear in
court at the designated time and place, or to assist in the preparation or presentation of the case.

The impairment can be geographic, logistical, legal or economic. A geographic effect
might be location in a faraway assignment which makes it impossible to attend trial. A logistical
problem might be the member’s inability to receive and send mail or e-mail due to the nature of
the assignment, or his “24/7” duties, leaving no free time to devote to the litigation. A legal
impairment might be involved if a SM has classified orders which may not be lawfully released
to the court for a determination of her availability. An economic disability would be the inability
of the servicemember to hire an attorney or retain an expert. An adverse material effect might
also be found when military service impairs substantially the member's ability to pay financial

obligations, such as child support or alimony.



Material Effect — An Example

An illustration of what should be considered “material effect” is found in a 1981 case,
Cromer v. Cromer.? In that case a sailor was ordered to pay increased child support in November
1979. Prior to that hearing, he tried to obtain a stay under the SSCRA. His commander wrote a
letter to the judge stating that operational requirements prevented him from taking leave until
January 1980. He subsequently signed an affidavit and sent it to the district court, stating that
Jack Cromer, the defendant, was "Chief of the Boat," the sole interface between enlisted men and
officers on the nuclear submarine USS Skate, that operations at sea were scheduled for the last
two weeks in November 1979, and that Mr. Cromer would not be permitted to take leave.

Now the mystery begins. For some reason, the letter and affidavit only showed up as part
of the petition for discretionary review in the Supreme Court (after the Court of Appeals had
upheld the trial court's increase in child support and order of garnishment). They were not part
of the record on appeal. They did not appear in any lower court file. And counsel for the
defendant, in oral argument before the Supreme Court, explained that he was unaware of these
documents at the time the orders were entered in the trial court.

Regardless of this irregularity -- or perhaps because of it -- the Court reversed the judge's
orders, stating that "the trial court might have proceeded in another manner had it been aware of

these documents."*°

TIPS FOR THE TRIAL LAWYER
This case shows that it’s never too late, that the stay application can still help the SM in the

appellate process to show “material effect” of military service. It also shows the value of a



detailed and specific affidavit and motion requesting only a limited stay, for about two months in
this case. Although not stated as such by the Supreme Court, the facts in the affidavit clearly

demonstrate the material effect which military duties had on Jack Cromer’s defense.

Inquiring into “Material Effect”

Nothing in the Act requires the court to grant a stay motion without a hearing. The non-
moving party is entitled to his day in court and an opportunity to challenge the request. Perhaps
he can establish that the information provided is false. Perhaps he wants to challenge a stay
letter which is not signed by the commanding officer or which does not contain the necessary
statements. If the SM’s request applies to the initial 90-day stay, the non-moving party may
want to show that the member has exaggerated the length of time he would need for the trial in
order to ensure that his leave request will be denied, or that in some other way his allegation of
“material effect” is false. Whatever the situation, the court should afford the non-moving party
an opportunity to be heard in determining whether there is an adverse material effect caused by

military duties.

TIPS FOR THE TRIAL LAWYER

Be aware that the court may inquire into the nature of the material effect to ensure that justice is
done for all parties. This can be done by allowing some discovery by the non-moving party for
the limited purpose of uncovering facts to determine the nature and effect of the claimed material
effect. The non-moving party, for example, might request copies of the SM’s current LES
(Leave and Earnings Statement), his military orders, any leave request submitted by the SM to

his commander, and the response thereto.




As a condition of granting a stay, the judge can require the SM to submit a detailed
statement as to how his military service has a material and adverse effect on his ability to
prosecute or defend, such as an affidavit setting out all the facts and circumstances of the alleged
disability. This would be executed by the SM since he would have the best knowledge of his
disability, limitations and constraints in participating in the lawsuit. The court needs to know, for
example, whether the member is on duty every day, including weekends, having no time for
personal affairs, or whether his duties are from 7:30 to 4:30, the normal “military day,” with
most weekends free. Mere conclusory statements, such as “I request a stay because my military
service has a material effect on my ability to participate in this lawsuit,” are worth little in
determining material effect. Such statements should be supported by facts, reasons and details of

“how” and “why.”

Military Leave

In weighing a request for a stay, the court should keep in mind that members from all
branches of military service, from the lowest sailor or airman to the highest-ranking general or
admiral, are entitled to thirty days of leave each year, accruing at the rate of 2.5 days per month.
The court can take judicial notice of this fact.* Military leave must be requested, and a
commander may turn down a leave request when military necessity so dictates. Current overseas
postings usually last around three years for an “accompanied tour” (with family members), and
less than that for unaccompanied tours in such host countries as Turkey, Korea and Iceland. This
information regarding leave is important in most cases where the SM is claiming nonavailability.

When in doubt as to whether a SM has shown material effect due to military service

which prejudices him in participating in the litigation, the judge has the discretion to request a

10



more specific statement from him or her, detailing the SM's efforts to appear in court, for
example, and the next court date when he would be available. Such an affidavit should also
detail the SM’s attempts to obtain the assistance of counsel. In addition, it should describe just
what the leave request contained; if the SM were to request two weeks of leave, effective
immediately, to attend a child support hearing, the commander would probably turn it down,
even though no such amount of time would be needed in reality. In order to judge the SM’s
good faith, the court should inquire into what was contained in the leave request, rather than
relying on broad generalities, such as “My commander denied me any leave to attend this
hearing.” It would be a good idea to ask for a copy of the leave request. In one case, the SM
said that he needed a month’s leave to attend what would have been a five-hour hearing;

naturally, his commanding officer refused the leave request.

TIPS FOR THE TRIAL LAWYER

Keep in mind that SMs who are going through basic or advanced training may be unable to
appear in court due to the training schedule. No extra days are built into the schedule to
accommodate court dates, depositions or family emergencies. When a trainee is absent from the
training program, this frequently means that he or she must repeat the same training program all

over again.

Length of the Stay
After the initial 90-day stay, a further stay of proceedings may last for such period as is
just, up to and including the remaining term of service of the member. The duration of the stay

may be the period of service plus 60 days. But the key is reasonableness. In Keefe v.
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Spangenberg,? the court granted a soldier’s stay request for a one-month continuance but denied
his request for a stay until his expected date of discharge three years later. Some judges will
grant a limited of three or four months, after which the court will review the facts again to
determine whether a further stay is needed.

If the SM’s unavailability is only temporary and will end at a fixed date in the near
future, then the court will usually grant a stay. Such would be the case if the servicemember
were a sailor deployed for a six-month mission on a ship or a soldier on a field exercise for
several weeks. The courts will carefully scrutinize extended unavailability, particularly when it is
unexplained. In these cases, the judge will usually demand that a member make some showing
that he has attempted to delay his departure for an overseas assignment or to secure leave to
return to the U.S. from an overseas duty station. If there is no reasonable and substantiated

request for leave, it may be difficult for him to establish “due diligence.”*?

Diligence, Good Faith

A member must exercise due diligence and good faith in trying to arrange to appear in
court.™ In Judkins v. Judkins,* the wife filed a domestic lawsuit in August 1988. The defendant
was an Army lieutenant colonel stationed at Ft. Bragg. After numerous continuances due to his
military duties, he was finally given a trial date of August 31, 1992. When he failed to respond
to discovery, failed to complete the pretrial order and moved for a continuance on August 31,
adding (apparently for the first time) a motion for a stay under the SSCRA, the judge’s patience
was at an end. The trial court found that he had failed to exercise good faith and proper diligence

in appearing and resolving his case and then denied the motions of defendant.
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The Court of Appeals framed the issue as whether the trial judge had erred in denying the
defendant's motion for a stay. It stated that:
e The only evidence of defendant's unavailability was a letter from the Army stating that he
was to depart for Southeast Asia on August 30, 1992 for about 46 days;
e There was no evidence in the record as to whether the SM had at any time requested
leave or whether leave was likely to be granted upon request; and
e The defendant made no showing as to how his defense would be prejudiced or his rights
materially affected by his absence.
The Court of Appeals accepted the trial court's determination that the SM had failed to exercise

good faith and due diligence.

TIPS FOR THE TRIAL LAWYER

A stay will not be granted without a showing of good faith and proper diligence, and courts will
usually need to see a statement from the SM as to whether leave was available and had been
requested. A stay is not forever. Contrary to the popular notion of many members, a stay of
proceedings is not meant to outlast the natural life of the lawsuit or, for that matter, the presiding
judge. The stay is, in fact, intended to last only as long as the material effect lasts. Once this
effect is removed, the opposing party should immediately request the lifting of the stay of
proceedings. In the event of further resistance by the military member, the court should require

supporting affidavits.

Resources on the Internet

Here are some sources of information which can help the family law practicioner:
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e As to Internet SCRA resources, start with “Servicemembers Civil Relief Act Guide,”

written by the Army JAG School faculty. Go to www.jagcnet.army.mil > TJAG Legal

Center and School. Click on TJAGLCS Publications and then look for the publication,

which is JA 260.
e Useful information is also found at the Servicemember’s Civil Relief Act information
center, located at the public preventive law page of the Army JAG Corps, found at

http://www.jagcnet.army.mil/legal.

e “A Judge’s Guide to the Servicemembers Civil Relief Act” gives a detailed explanation
of the statute and includes a two-page checklist for judges to use in applying the terms
and protections in the Act. Get it from the website of the North Carolina State Bar’s

military committee, www.nclamp.gov - click on “Resources.”

150 U.S.C. App. § 511(2)(A)(ii).

250 U.S.C. App. § 582.

¥50 U.S.C. App. § 521(d).

*50 U.S.C. App. § 522.

®For a sample motion for stay of proceedings, go to www.nclamp.gov > Resources > “Are We There Yet?” — A
Roadmap for Appointed Counsel Under the Servicemembers Civil Relief Act.”

®50 U.S.C. App. § 522 (d)(2).

750 U.S.C. App. § 522(d)(2).

50 U.S.C. App. § 522(c).

° Cromer v. Cromer, 303 N.C. 307, 278 S.E.2d 518 (1981).

%1d., 303 N.C. at 311, 278 S.E.2d at 520.

1 Underhill v. Barnes, 161 Ga. App. 776, 288 S.E.2d 905 (1982).

12 Keefe v. Spangenberg, 533 F. Supp. 49 (W.D. Okla. 1981).

3To solve some of the problems associated with unavailability of military personnel, the Welfare Reform Act of
1996 required the armed forces to issue regulations to facilitate the granting of leave for servicemembers to appear
in court and for administrative paternity and child support hearings. Department of Defense Directive 1327.5,
“Leave and Liberty,” now states that when a servicemember requests leave to attend paternity or child support
hearings, leave “shall be granted” unless the servicemember is serving in a contingency operation or unless
“exigencies of service” require that leave be denied.

Y See, e.g., Boone v. Lightner, 320 U.S. 809, 64 S. Ct. 26, 88 L. Ed.(1943), Plesniak v. Wiegand, 31 Ill. App. 3d
923, 927-30, 335 N.E. 2d 131(1975), Underhill v. Barnes, 161 Ga. App. 776, 288 S.E. 2d 905(1982), Palo v.
Palo, 299 N.W. 2d 577 (SD S. Ct. 1980), and Judkins v. Judkins, 113 N.C. App. 734, 441 S.E.2d 139 (1994).

15 Judkins v. Judkins, supra note 11.
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