CO-COUNSEL
BULLETIN

DIVORCE PROCEDURES

Grounds and Procedure

There ae two gounds for dosdute dvorae in North Garding, but only one is ever used. The latter is
separation for more thon one year with the intent that the separation e permonent, which is found af GS. 50-
6. The other gound, three years' inauradle insonity under GS. 50-5.1, is rarely plecoed,

It is importont to remember that a complaint for divorce and a divoroe judgment must e verifiedbefore
a notary public ond the dvorce compaint ond judgment must contain the names ond ages of dl minor chilaren
born of the maricge. The purpose of the lafter is to avaid spurious denids of paternity ond unneasssary
paternity litigation. Qear ond explidt advice aoout this and the effedt of res judoata ond cdlaterd estoppel is
very importont for the dient who might Iater dedde to chdlenge the paternity of a child that wos born during
the marrioge.

The complant must be served on the spouse at lecst 30 days before the hearing. To be safe, wat an
extra week o so to dlow her/him to onswer. Sometimes the spouse will csk for an extension of time by
onother 30 days, ond the derk aon gront this without a hearing.

Common Misconceptions

Legd cssistonce attorneys must, af the outset, darify the dients' understonding aoout certan dvoroe-
related issues. The dient who, for exampe, says "My husbond won't give me a dvorag” doss not understond
that it is the judge who gives you a dvorce, not your hustbbond or your wife.  The husbond and wife are merdly
parties to the lawsuit.  Either party aon set a hearing on the issue of dvorce. Unless there is a mistcke in the
complaint o the defendont denies on dlegation, the divorae should be gronted routingly.

Ancther misconagption is that "We aon't get a dvarae yet -- we don't have alegd separation.” Al the
statute requires for a complaint for dosdute dvarae is living goart for more thon one year, conaurrent with the
intent on the part of at lecst one of the parties that the separation e permonent. A separation agreement o
other doaumentation will not slow down o speed up the prooess of dvorce in North Cording, dthough it
prooddy will have mony ofther benefits for the dient in terms of setting out understonddde and enforcedde
promises for the hustbband ond wife. A sgparation means that the parties have been living under dfferent roofs
(nct in the same buildng).

The mgor problem often invalves the date of separation. As long ¢s the date of separation is more
thon one year befare the filing of the adiion, the dvorae will be granted, even if the date found by the court
upon ord testimony is not the some s the date set out in the complant. 1t is importont o rememboer that the
dient connat file for dvorce on the exad onniversary of the segparation. The daote of filing must be "more than
one yea" dfter the separation of the parties, meaning that of lecst one year plus one doy of separation is
required for filing of the dvorae complaint.  Anything earlier than this is aticket to dsmissd.

A Quick Divorce

Yet another misunderstonding is the idea that a quick dvorce aon be obtained by annulment o
obtaning a foreign dvorce. An onnulment is not a " quickie dvorae'--it is ajuddd dedaration that no marrioge
hos ever ocaurred because of some recognized bar to existence of the marrioge contract,.  Examples of such a
ba would be a prior suksisting marrioge of one of the parties (bigamy) o marriage to a person who is under
the legd oge of consent or within a prohibited degree of kinship. This is not the cose with most saders who
waont a " auickie dvoree.”



What doout aforeign dvorae? The sdder who asks doout divorae in the Dominicon Repubic (or some
other West Indes islond) must be given the same discouraogement s one gives to the potentid annulment
plantiff -- unless the military dient is a bona fide domidliay of that jurisddion (or the spouse is), its courts
have no authority to gront a dvorce. The dient aon indeed go through on expensive charade to get a foreign
dvorae doaument, but the deaee is (degpending upon the prevdling law) vaid o vaddde, ond it is certanly
subjed to adlaterd attack by innocent third parties. The best advice to give the military dient is that foreign
dvorass are no good ond will not be recognized by any legd authority os vdid,

APotential Trap
North Carding, like other states, requires the domidle of one of the parties to e in this state. Thereis,
however, astotute (GS. 50-18) which states that:

In acny adion instituted ond proseauted uncder this Chgoter, dlegation ond proof that the
plantiff or the aefendont hes resided or been stationed at a United States army, navy, marine
corps, coast guad or dr force instdlation or reservation or any other loaation pursuant to
military duty within this State for a period of six months next precedng the institution of the
action shdl constitute compliance with the residence requirements set forth in this Chaoter.

This would gopear to dlow SE Smith, who hos been stationed here for over 6 months but is domidled
dsewhere, tofile here for dvorce against his wife who does nat live in North Cordina and is not domidled here,
Not frue. A 1961 dedsion of the N.C Supreme Court, Martin v. Martin, hos construed this to meon thaot S&G
Smith’s living on bose does not disqudify him from daming that heis living in this state. The Gourt stated that
this statute is not to e construed to meon that domide is not required for the court to cssert jurisddion over
the marrioge of the parties. Domidle still is required, and this restrictive interpretation will meon that, when
neither party is domidled here, the suit for dvorce o dissdution will have 1o be filed elsewhere. This means
that a party must be domidled in NC (ond have indadtions of this domidle, such os paying toxes, home
ownership or voting).

When you think cbout it, the only person who would be adversely offected by this restrictive
inferpretation is the servicemember who is domidled elsewhere, wants to get a dvorce here ond has a spouse
in cnother state. This dient could not get advorce in North Gardina. Other paints to remember are;

a As the Martin acse paints out, a servicemember may still dam North Gardina os his domidle (so
long s he aon prove it af the hearing on dvorae). A key issue if this oaaurs will be whether the
member hos been paying state income and persond property toxes.,

b. A servicemember aon still get a dvorae here if the spouse is residng here and domidled in North
Cadina In ondyzing the spouse’s domidle, rememiboer that non-military spouses do not have the
SSCRA's protedions s o retention of their arigind domidles -- each new state of residence is
ceemed to e their domidle under most states” lows.

Regardess of whether the dvorce is contested or not (ond dmaost no dvorce in North Gardlinalis ever
contested in the true sense of the word), the court will conduct ahearing. And the judge will listen to tesimony
(or review evidence) from one of the parties (ordnarily the pantiff) before gronting a judgment of adosolute
dvorce. |If the pantiff is outside North Gardina or otherwise unavdiladle af the time of the dvarae hearing, the
oppasing party may give the routine dvorae testimony.  Divorae by summary judgment is dso avadldde and this
avoics the requirement of ord testimony in court. As to a sdder who is stationed oversecs ond wishes 1o
obtan a juagment of dvarce in North Gardina, see "Divorce Americon Style...Oversecs," The Army Lowyer,
October 1986.

Effects of Divorce

The effed of a judgment of dosdute dvarae is To moke the paties singe ond unmarried The
judgment usudly aocoomplishes nothing more, with matters of child support, austody, dimony and equitdde
dstribution preserved (if rased in the pdeadings) for further orders of the court.



The judgment of adosolute dvorce is effedtive upon the court' s signing of same; there is no "wating
period’ for the dvoarce to "become find" in North Cardina Upon request of the pantiff or defendont in the
pleadings, the court aon provide in the judgment for the wife to resume the use of her maiden name or that of a
dececsed prior husbbond.  After the dvarce is ganted, the judgment is dodked in ond filed with the Aerk of
Superior Gourt, ond the Aerk will usudly give to the pdantiff one free certified aopy for his o her permonent
reqorck.

Findly, it is essentid to know what the gronting of a divorae judgment destroys. In North Gardina, ony
dam for equitddle dstribution of maritd property o for dimony, if not dready csserted in the pleadngs in the
axse (o in some other axse) will be destroyed upon the rendering of a judgment of adosdute dvorce. 11 is
espeddly important 1o tell those dients whose daims for pension division have been reserved under the terms
of aseparation agreement 1o go chead now and hire a lowyer so they amn file for equitdde dstribution of this
ossef.  RESERVED does not meon that the spouse is enfitled to it yet; it just means that it is saved until the
dvorae, but it must be damed by then (in a counterddm if the spouse is the defendont) o else it will e
completely lost,

Heres a chedklist. Moke sure that the dient hos been advised:

v | BASICADVICE

Dont file for divorae until youve been separ ated for at lecst ayea and a doy.

You (o your spouse) must be alegd resident of NCto file for dvorce here.,

You must sign a verifiaotion of the dvorce complant before a notay public over a year ofter your
separation

Dont adendar the hearing till at lecst amonth hos possed sinae the popers were served ond theres
NO response from your spouse,

Be sure to redte the names ond ages of the dhildren born of the marriage.

State that the sgparation wos intfended 1o e permonent by of lecst one of the parties when it
ooaJrred.

Serve the other side by certified mail, refurn recaipt requested, or by sheriff or procsss-server, and
then get proof of service for the court file.

Pension, property dvision and dimony dams are GONE unless you cssert them in a counterdam to
the dvorce adion.
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