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UNIFORMED SERVICES 
EMPLOYMENT AND 
REMPLOYMENT RIGHTS ACTREMPLOYMENT RIGHTS ACT

38 U.S.C. § 4301

1

. . . protects the civilian
employment and reemployment
rights of persons who are or 
have been members of a have been members of a 
“uniformed service.”

2

Prohibits employment discrimination on basis of 
past military service or current or future 
military obligations

Protects reemployment rights for individuals 
who leave their civilian employment to perform 
military service

Provides right to file a complaint with the 
Department of Labor and Potential for 
Representation by the Department of Justice

3

…Whether voluntary or involuntary

4

5

 Reservists and Guard Members
1.1 million members - 45% of the total US 

military force.
895,630 activations for Noble Eagle/Enduring 

Freedom since 9/11, 
with 39,923 
Reservists and
Guardsmen 
still on active duty
855,000 returning 
Guard and Reservists

6
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“It is the sense of Congress 

that the Federal Government 

should be a 

model employer

in carrying out the provisions of 
[USERRA].”

38 U.S.C. § 4301(b)

7

 Prohibits discrimination and harassment
 Prohibits retaliation 
 Provides for prompt reemployment 

following uniformed service
 Ensures certain  Ensures certain 

continued benefits 
during military 
service

8

1. Before service member is hired.
2. While service member is 

employed
3. When service member gives 3. When service member gives 

notice.
4. While service member is absent.
5. When service member returns 

(i.e., reemployment).
6. Ongoing protections

9

 USERRA’s anti-discrimination provision 
states that an agency shall not deny 
initial employment because of past, 
present, or future military service.        
38 U.S.C. § 4311(a)

 No violation where the evidence shows 
that the agency would have taken the 
same action in the absence of 
candidate’s past, present, or future 
military service. 38 U.S.C. § 4311(c)(1)

10

 USERRA’s anti-discrimination provision 
also states that an agency shall not 
deny retention in employment, 
promotion, or any benefit of employment
because of past, present, or future because of past, present, or future 
military service. 38 U.S.C. § 4311(a)

 Benefit includes “the terms, conditions, 
or privileges of employment,”  which 
means a hostile work environment claim 
is recognized

11

To be eligible for reemployment, the 
employee must
Have left his/her job to perform 

uniformed service
 Provide agency advance notice of service
Serve less than 

5 cumulative 
years of 
non-exempt duty
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Be released from the military 
under honorable conditions

Apply for reemployment within 
appropriate 
time limits

13

Accept notification of upcoming uniformed 
service and approve the request

Promptly reemploy

Place returning employee in the position 
he/she would have held if continuously 
employed – escalator position

Serricchio v. Wachovia Sec. LLC, 658 F.3d 169, 193–
94 (2d Cir.2011)

14

Employees with > 90 days of uniformed 
service:
◦ Restored to the position they would have 

attained if their employment not been 
interrupted by military service, or a 
position of like seniority  status and pay; orposition of like seniority, status and pay; or
◦ To the pre-service position, or a position of 

like seniority, status and pay, but only if 
unqualified to perform the duties of the 
new ‘escalator’ position after reasonable 
efforts
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 An employee covered by USERRA is entitled 
to the rights and benefits based on 
seniority and length of service that he or 
she would have been reasonably certain to 
obtain if not absent, including:
Promotion Opportunities
Service Time Bonuses –Delee v Plymouth

 Pension Plan Must be Funded 
38 U.S. Code § 4318
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 An employee covered by USERRA is entitled to 
the Non-Seniority rights and benefits that he or 
she would have been reasonably certain to 
obtain if not absent IF:
The rights are generally provided by the employer of 

the person to employees having similar seniority, status, 
and pay who are on furlough or leave of absence under and pay who are on furlough or leave of absence under 
a contract, agreement, policy, practice, or plan in 
effect at the commencement of such service or 
established while such person performs such service. 38 
U.S. Code § 4316

Examine comparable leaves
Vacation Accrual

 Health Plan Benefits May be Continued
38 U.S. Code § 4317

17

USERRA Is Not The ADA or Rehab Act
Under USERRA’s reemployment provisions, a 

“disability” is any injury aggravated or incurred 
during service

Latent Disabilities Must Be Accommodated
C       Conditions that are aggravated or incurred 

during service, but manifest themselves later, 
require the employer to restart the 
reemployment process

Medical Conditions That Arise During 
Service Must Be Accommodated
USERRA does not require that a service-related 

incident caused the medical condition or injury
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Priority of reemployment positions for 
employees with disabilities incurred or 
aggravated during uniformed service:

 Reasonable efforts to accommodate the 
disability to allow employee to perform 
escalator position
Re e eff t  t  e e ee  Reasonable efforts to make employee 
qualified to perform a position equivalent 
to the escalator position

 Placement in the position that is the 
“nearest approximation” to the escalator 
position in terms of seniority, status, and 
pay, consistent with the particular 
employee’s circumstances

19

 Requiring Lengthy return to work process
 USERRA requires “prompt” reemployment

 Requiring written orders
 USERRA permits verbal or written notice

 Denying military leave for voluntary service  Denying military leave for voluntary service 
 USERRA includes voluntary duty and 

inactive duty for training
 Looking only at open positions
 USERRA requires reemployment in 

escalator position, even if that means 
bumping someone
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 Negative Statements About The Leave
 Referencing the leave in performance 

evaluations;
 Complaining about constant absences from 

work; 
 Complaining about the inconvenience to the  Complaining about the inconvenience to the 

organization of accommodating periods of leave

 Terminating Servicemember While On 
Leave
 Must freeze the disciplinary process while the 

servicemember is on leave
 May continue the discipline upon reemployment
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