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STATE BAR

The Attorney
Disciplinary
Process in North
Carolina

RULE 8.4: MESCONDUCT

ETHICS CPINION NOTES

Examples: Client Complaints [o ]
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Where do | find the Rules?

Lawyer's Handbook
State Bar Website
Administrative Code
Lexis
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Com Client Complaints [’ej

GENERAL
“My lawyer didn't care about my case”
“S/he won't return my calls. | don’t know what's happening with my case”

My case is taking too long

DOMESTIC CASES
Lawyer sided with the enemy
Hearings were postponed/resolution delayed
“Coerced” separation agreement or settlement

Opposing counsel is mean/dishonest/obstructionist

Common Client Complaints @]

CRIMINAL CASES

Lawyer didn’t investigate/didn’t interview or subpoena witnesses client
wanted to testify

Guilty plea was “coerced”
Lawyer failed to perfect appeal
Lawyer failed to turn over trial transcript after appeal

Inadequate communication w/jailed client
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Examples:
Advertising

THIS IS AN ADVERTISEMENT
FOR LEGAL SERVICES

Regardless of your present morigage situation, I will be able to assist you
“No other personal injury law firm can offer you the knowledge and

experience of Lawyer & Lawyer. Insurance companies know that
Lawyer & Lawyer will try our cases, and we will win.”

We are Attorneys assisting people in saving their homes

by filing fi ode.

Want to know how to save vour house IMMEDIAT
without paying a lot of money or being scammed by p

THE GRIEVANCE COMMITTEE

Standing committee of the State Bar
Oversees investigations of grievances
Issues written discipline

Determines if matter should be tried before
the Disciplinary Hearing Commission
Meets quarterly in conjunction with NCSB
Council Meetings

— Meetings are closed

Advertising N
THIS IS AN ADVERTISEMENT

&l No false or misleading communications, i.e.:

¥ The Magic Words

- Material misrepresentation of fact or law or omission which renders
statement materially misleading;

- Likely to create an unjustified expectation about results; or
- Comparisons w/other lawyers that cannot be substantiated
@ “Specialist” is a term of art

& No in-person or live phone solicitation

Where do | take this??

COMPLAINT
ABOUT LAWYER
CONDUCT

STRUCTURE OF GRIEVANCE
COMMITTEE

r
l\ \
Vice Chair Vice Chair

Subcommittee 1 Subcommittee 2 Subcommittee 3

» Committee is divided into 3 subcommittees,
each headed by a Vice Chair

» Each subcommittee has several advisory
members, including at least one non-lawyer

11/1/2016



Slide 7

cl Show complaints of coerced plea, working for opposing party in domestic case, etc.
choyme, 4/12/2009



The Grievance Process--Overview

# Birth of a Grievance

SOL-esque Rule: 6 years,
w/exceptions

& Investigation
8 Letter of Notice/Response
# Report of Counsel

& Grievance Committee Disposition

Processing Grievances

» Handled by NCSB Office of Counsel

— Katherine Jean, Counsel

— 16 Deputy Counsel

— 11 Investigators

—12 Paralegals &
Administrative Staff

Examples: Dismissal by Chair
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The Birth of a Grievance
* GRIEVANCES COME FROM:

— CLIENTS/FORMER CLIENTS

— SPOUSES OF CLIENTS

— OPPOSING PARTIES

— OTHER ATTORNEYS

— JUDGES

— "OFFICIOUS INTERMEDDLERS”
— STATE BAR

« Concepts of “standing” and “mootness” don't apply, &
grievances can't be withdrawn.

* Average 1200-1500 grievances per year

GRIEVANCES: INITIAL REVIEW

— Assuming the facts are true, but
no Rule violation is apparent,
Counsel sends report to Chair
recommending dismissal

— If the facts indicate a possible
Rule violation, Counsel sends
Letter of Notice to attorney

« Referral to Local Grievance
Committee

GRIEVANCES: INVESTIGATION
— Response to Letter of Notice

—And sometimes:
¢ Financial audit
« Examination of court file
« Witness interviews
« Etc.
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2014 Grievances

Disposition of Grievances

Dismissal by Chair (no LON)

Dismissal by Chair & Vice-Chair @ Dismissed
. Loc
Referral to Lawyer Assistance Program —— “low
Dismissal with Letter of Caution .
M Admunilion

Dismissal with Letter of Warning u Reprimand
> anc

Admonition

M Censure
Reprimand W DHC
Censure PUBLIC H Other

Referral to DHC for disability and/or

disciplinary hearing

What is the DHC?
>Independent Commission charged solely with deciding
attorney discipline cases
> Created by statute (NCGS 84-28.1)
>20 Appointed Members: 12 Lawyers, 8 Non-lawyers
> A 3-person panel (2 lawyers, 1 non) decides each case
i< > Trials similar to superior court bench trial
Not Public #Rules of Evidence & Civil Procedure apply
>Only DHC or court can suspend or disbar a lawyer
> Appeal is directly to COA: No Superior Court review, as
in many other administrative tribunals
>DHC proceedings are usually low-profile...

= Written Discipline

= Disciplinary Order

1M
Bar Disciplinary Chalrman Lane Willlamson

suverely simonished Hifong and ordured
his iImmediate disbarmant

Mw DENIAL WILL NOT HELP

¥ Resnieptamiere time if you need it
Respondsne a1e U8 B hewWwavasedtksytitéoritegations are

] Expi’é{ﬁ”éflqwa?ggide relevant documents
B Don't attack the client/complainant

& Don’t unload on the State Bar



Examples: “What Not to Do”

Dear rclient)

Examples: “What Not to Do”

(Professionalism Edition)

To Former Client...

With respect to your threat of legal action, let me assure you [ am in the process of filing &
lawsuit against you for defamation, slander, malicious prosecution, intentional infliction of

emotional distress and for being a lying bitch. You should expect to get a copy of my complaint
within the next 60 days.

To Opposing Counsel...

Here are summaries oi mi client's] ':r ome from 2011 and through the present date this year,
He is the principal in| Tattoo, Inc., and his draw is sixty percent (60%) of the
total income for the comp Accordingly, these d reflect that his income is less than

the minimum wage imputed to him in the order that you obtained. Please tell [yourclent  that
her baby is ugly and take a dismissal of this matter,

How the State Bar Rules on
Questions of Legal Ethics

» Ethics Process

« Responds to inquiries about professional
conduct

« Interprets and applies the Rules of
Professional Conduct

¢ Revises the Rules of Professional Conduct

11/1/2016

Examples: “What Not to Do”

Tam aware of RPC210 and CPR100. Just because these opinions were issued in the past docs
oot mean that they are realistic or that they are, in fact, followed by real property practitioners in
actual practice.

+. We must adhere to
the rules of the NC State Bar, who makes rules that do not account for the reality of the practice,
and, when furnished with information, do not have staff who understand the practice or the
process we deal with everyday

1f 1 had faith in your process, 1 would say that I hope & expect this grievance to
be immediately dismissed because it is totally without merit. As 1
have litde faith in your process, I can only hope you would inform me of your
decision before I retire.

Henry Babb, Chair Grievance Committes
Street Mall

11-5908
John B, McMillan, Char
NC Swae B rievance Committee
208 Fayetteville Street Mall
P.C 08

( ZR-A620
Re: your file nembes [l (919) 534-8156 fax  Sent via US Mail & Fax.

CORRECTED COPY
Mr. Babb,

¥ our premise of the case is by

e: Fite Number [

M. MeMillan,

1 most respectiully respond that, the grievance Mled against me is ballshit

Ethics Committee

« Committee of the State Bar Council
= 23 councilors; 17 advisory members
= All members vote
= Meets quarterly
= Meetings and records are public

 Staff

=3 Iawyers (Alice Mine, Suzanne Lever, Nichole McLaughlin)
= 5000+ calls/year
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Informal Ethics Advice Common Informal Inquiries
& Ethics Advisories

« Confidentiality: Rule 1.6
(EA) \ « Conflict of Interest
y — Rule 1.7: Current Clients
Personal I Caller's Prospective

i Callers Ethics — Rule 1.9: Duties to Former Clients

Email N Commitee — Rule 1.18: Duties to Prospective Clients
Phone Call Approval § ;
Informal Ethics « File retention: Rule 1.15-2 and RPC 209

Advice from

Staff » Advertising: Rules 7.1 - 7.5

Conduct of Another Lawyer « Communicating with Witnesses: Rule 4.2
Controversial/Widespread Interest . i

Matter of First Impression * Withdrawing: Rule 1.16

Complex/Disputed Facts o Written Ethics

«Discloses Rule Violation Inquiry Committee

«Subject of Litigation

*Requires Interpretation of Law

Letter y, \

Confidentiality \ Exceptions to Confidentiality

Rule 1.6(a) * Rule 1.6(b)
All information learned during the course All exceptions are permissive:
of the representation A lawyer may reveal information protected

Cannot disclose unless from disclosure...to the extent the lawyer
— Client consent, reasonably believes necessary to....

— Impliedly authorized in order to represent
client, or

— Applicable exception
Survives death

More Justifications for

Justifications for Disclosure .
Disclosure

* To obey the law « Self defense
— Rule 1.6(b)(1): To comply with Rules, law, court order

— Rule 1.6(b)(5): To secure legal advice about lawyer's compliance —Rule l.6(b)(6)2
with Rules « To establish claim or defense on behalf of lawyer
in controversy with client;

« To protect others e B ) )
« to defend criminal charge or civil claim against

— Rule 1.6(b)(2): To prevent commission of crime by client
— Rule 1.6(b)(3): To prevent reasonably certain death or bodily lawyer;
harm « to respond to allegations in any proceeding
concerning lawyer’s representation of client
« To rectify the consequences of the lawyer’s involvement
— Rule 1.6(b)(4): To prevent, mitigate, rectify consequences of
client’s crime or fraud committed by using lawyer’s services
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Trumping Conflict of Interest

 Confidentiality trumps other duties almost Rule 1.7: Conflict of Interest: Current
every time: Clients
— Rule 8.3: Duty to report misconduct — Prohibited or
— Consentable

 Duty of candor to court trumps Rule 1.18: Duties to Prospective Clients
confidentiality Rule 19: Duties to Former Clients

— Rule 3.3: disclosure to court required to rectify Rule 1.10: Imputation of Conflicts of
offering of material false evidence Interest '

Rule 1.7: Basic Paradigm Conditions for Consent

e Rule 1.7(b): Lawyer can proceed with the
* Rule 1.7(a) provides that a lawyer shall not representation despite the conflict if:
represent a client if it involves a concurrent . (1) the lawyer *
conflict of interest, which exists when:
(1) representation of one client “will be directly
adverse to another client” or " AND

(2) “significant risk the representation of one or . .
more clients will be by the * (4) each affected client gives

to another client, a , confirmed in writing
former client, or a third person or by a personal
interest of the lawyer.”

More conditions Is the Conflict Consentable?

* (2) the representation is not prohibited by * Question must be resolved as to each
law client

— Will confidential information have to be
disclosed

— Get client consent to disclose

« Will lawyer be able to provide competent
and diligent representation to both?

« Will interests of the clients be adequately
protected if the clients are permitted to
give consent?

* (3) the representation does not involve the
assertion of a claim by one client against
another client in the same litigation




Former Client Conflicts

¢ Rule 1.9(a) provides that a lawyer who formerly
represented a client shall not represent another
person in the “same or a substantially related
matter” in which that person’s interests are
“materially adverse” to the interests of the former
client

Unless, former client gives informed consent
confirmed in writing

Information Learned During

Former Representation

Rule 1.9(c) A lawyer who has formerly
represented a client in a matter or whose
present or former firm has formerly represented
a client in a matter shall not thereafter:

Q) relating to the representation
to the of the former client except
as these Rules would permit or require with
respect to a client, or when the information has
become ;or

)] information relating to the
representation except as these Rules would
permit or require with respect to a client.

Imputed Conflicts

* Rule 1.10(a): Concurrent and former client

conflicts are imputed to all lawyers in a

il

— unless conflict is based on a personal interest
of lawyer and does not present significant risk

of materially limiting the representation of the
client

Key Questions

« What does it mean to be substantially
related?

— Only the same transaction or legal dispute?
Or substantial risk that confidential
information will be used to advance the
interests of the new client?

« What does generally known mean?

—Rule 1.9, Comment [8]

Prospective Client Conflicts

Who

— Rule 1.18(a) A person who discusses with a lawyer
the possibility of forming a client-lawyer relationship
with respect to a matter is a prospective client.

Some protection

— prospective clients entitled to some but not all
protections of a client. Comment [1]

— if no reasonable expectation or intent to form a client-
lawyer relationship, person is not a "prospective
client." Comment [2]

— lawyer “shopping” solely to create a conflict not
protected

Rule 1.18 applies to free consultation (Rule 1.9
applies if consultation fee paid)-> 2006 FEO 14

Withdrawal
Rule 1.16 Declining or Terminating
Representation
Must withdraw if:
— Required by RPC (conflict)
— Discharged
— Physical or mental impairment
May withdraw if
— No material adverse effect on client
— Client consent, or

— Client failures (crimeffraud, failure to pay fees, won't follow
advice, frivolous)

11/1/2016



Requirements of Withdrawal

* Rule 1.16(c) - must seek court permission
in litigation matters
* Rule 1.16(d) — Protect client’s interests
— Reasonable notice
— Refund unearned fee
— Return file

Call, Write, or E-mail
for Informal Advice

» The Ethics Hotline 8:30 am to 5:00 pm
— Suzanne Lever
— Nichole McLaughlin
Contact us at
— ethicsadvice@ncbar.gov
—919-828-4620, extension 575
— PO Box 25908, Raleigh, NC 27611-5908
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Formal Opinions

Subcommittee

SB
Letter of Ethics Pmpr_)sed .
Inquiry Committe: Ethics
vt

Decision

“ >
\ (ED) Ethics
Staff N Committee
.

Proposed Proposed

Opinion Fo_rmal Ethics [ Published in
Opinion (FEO SB Journal Republish/
Cil

y

Copy to Other Lawyer
If His/Her Conduct at
Issue

]
Copy to NCBA Sections,
NCAJ,NCADA,NCCDA



